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Written Standards of Conduct and Conflicts of Interest: Personal and Organizational 

Written Standards of Conduct 

REQUIREMENT 

49 CFR § 18.36(b)(3) establishes for the Department of Transportation the government-wide 
requirement that state and local government grant recipients must have written standards of 
conduct for procurement personnel. 

Grantees and sub-grantees will maintain a written code of standards of conduct 
governing the performance of their employees engaged in the award and administration 
of contracts. No employee, officer or agent of the grantee or sub-grantee shall participate 
in selection, or in the award or administration of a contract supported by Federal funds if 
a conflict of interest, real or apparent, would be involved. Such a conflict would arise 
when: (I) The employee, officer or agent, (ii) Any member of his immediate family, (iii) His 
or her partner, or (iv) An organization which employs, or is about to employ, any of the 
above, has a financial or other interest in the firm selected for award. The grantee's or 
sub-grantee's officers, employees or agents will neither solicit nor accept gratuities, 
favors or anything of monetary value from Consultants, potential Consultants, or parties 
to sub-agreements. Grantee and sub-grantees may set minimum rules where the 
financial interest is not substantial or the gift is an unsolicited 
item of nominal intrinsic value. To the extent permitted by State or local law or 
regulations, such standards or conduct will provide for penalties, sanctions, or other 
disciplinary actions for violations of such standards by the grantee's and sub-grantee's 
officers, employees, or agents, or by Consultants or their agents. The awarding agency 
may in regulation provide additional prohibitions relative to real, apparent, or potential 
conflicts of interest. 

49 C.F.R. Sec. 19.42 imposes the same requirement for institutions of higher education, 
hospitals and other non-profit organizations. 

The recipient shall maintain written standards of conduct governing the performance of 
its employees engaged in the award and administration of contracts. No employee, 
officer, or agent shall participate in the selection, award, or administration of a contract 
supported by Federal funds if a real or apparent conflict of interest would be involved. 

Such a conflict would arise when the employee; officer; or agent; any member of his or 
her immediate family, his or her partner, or an organization which employs or is about to 
employ any of the parties indicated herein, has a financial or other interest in the firm 
selected for an award. The officers, employees, and agents of the recipient shall neither 
solicit nor accept gratuities, favors, or anything of monetary value from Consultants, or 
parties to sub-agreements. However, recipients may set standards for situations in which 
the financial interest is not substantial or the gift is an unsolicited item of nominal value. 
The standards of conduct shall provide for disciplinary actions to be applied for violations 
of such standards by officers, employees, or agents of the recipient. 

Paragraph 7.c of FTA Circular 4220.1 E implements this requirement for FTA grant recipients: 
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Grantees shall maintain a written code of standards of conduct governing the 
performance of their employees engaged in the award and administration of contracts. 
No employee, officer, agent, immediate family member, or Board member of the grantee 
shall participate in the selection, award, or administration of a contract supported by FTA 
funds if a conflict of interest, real or apparent would be involved. 

Such a conflict would arise when any of the following has a financial or other interest in 
the firm selected for award: 

1. The employee, officer, agent, or Board member, 

2. Any member of his/her immediate family, 

3. His or her partner, or 

4. An organization that employs, or is about to employ, any of the above. 

The grantee's officers, employees, agents, or Board members will neither solicit not 
accept gifts, gratuities, favors, or anything of monetary value from Consultants, potential 
Consultants, or parties to sub-agreements. Grantees may set minimum rules where the 
financial interest is not substantial or the gift is an unsolicited item of nominal intrinsic 
value. To the extent permitted by state or local law or regulations, such standards of 
conduct will provide for penalties, sanctions, or other disciplinary action for violation of 
such standards by the grantee's officers, employees, or agents, or by Consultants or 
their agents. 

Conflicts of Interest: Personal and Organizational 

REQUIREMENTS 

As an ethics requirement, Section 3(a) of the FTA Master Agreement requires the written 
standards of conduct to encompass both personal and organizational conflicts of interest and 
defines them as follows: 

1. Personal Conflicts of Interest. The Recipient's code or standards of conduct shall 
prohibit the Recipient's employees, officers, board members, or agents from 
participating in the selection, award, or administration of a third party contract or sub
agreement supported by Federal funds if a real or apparent conflict of interest would 
be involved. Such a conflict would arise when any of the following parties has a 
financial or other interest in the entity selected for award: (a) an employee, officer, 
board member, or agent; (b) any member of his or her immediate family; c) his or her 
partner; or (d) an organization that employs, or intends to employ, any of the above. 

2. Organizational Conflicts of Interest. The Recipient's code or standards of conduct 
must include procedures for identifying and preventing real and apparent 
organizational conflicts of interest. An organizational conflict of interest exists when 
the nature of the work to be performed under a proposed third party contract or sub
agreement may, without some restrictions on future activities, result in an unfair 
competitive advantage to the third party Consultant or sub-recipient or impair its 
objectivity in performing the contract work. 
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49 CFR § 18.36(c)(v) and 49 CFR § 19.43 prohibit organizational conflicts of interest as 
restrictive of competition. Section 19.43 further states as follows: 

All procurement transactions shall be conducted in a manner to provide, to the maximum 
extent practical, open and free competition. The recipient [Page 167] shall be alert to 
organizational conflicts of interest as well as noncompetitive practices among 
Consultants that may restrict or eliminate competition or otherwise restrain trade. In 
order to ensure objective Consultant performance and eliminate unfair competitive 
advantage, Consultants that develop or draft specifications, requirements, statements of 
work, invitations for bids and/or requests for proposals shall be excluded from competing 
for such procurements. Awards shall be made to the bidder or offeror whose bid or offer 
is responsive to the solicitation and is most advantageous to the recipient, price, quality 
and other factors considered. Solicitations shall clearly set forth all requirements that the 
bidder or offeror shall fulfill in order for the bid or offer to be evaluated by the recipient. 
Any and all bids or offers may be rejected when it is in the recipient's interest to do so. 

40 CFR § 1506.5(c) concerns the engagement of a consultant for the preparation of an 
environmental impact statement. It states the following: 

Environmental impact statements. Except as provided in Secs. 1506.2 and 1506.3 any 
environmental impact statement prepared pursuant to the requirements of NEPA shall be 
prepared directly by or by a Consultant selected by the lead agency or where 
appropriate under Sec. 1501.6(b), a cooperating agency. It is the intent of these 
regulations that the Consultant .be chosen solely by the lead agency, or by the lead 
agency in cooperation with cooperating agencies, or where appropriate by a cooperating 
agency to avoid any conflict of interest. Consultants shall execute a disclosure statement 
prepared by the lead agency, or where appropriate the cooperating agency, specifying 
that they have no financial or other interest in the outcome of the project. If the document 
is prepared by contract, the responsible Federal official shall furnish guidance and 
participate in the preparation and shall independently evaluate the statement prior to its 
approval and take responsibility for its scope and contents. Nothing in this section is 
intended to prohibit any agency from requesting any person to submit information to it or 
to prohibit any person from submitting information to any agency. 

DISCUSSION 

A. Why Conflicts of Interest Pose a Problem 

Every citizen is entitled to have confidence in the integrity of government. Therefore, when 
using public funds for the purchase of goods or services, each FTA grantee must prevent its 
personnel from taking any action that might result in -- or even create the appearance of -- a 
personal or organizational conflict of interest. Avoiding conflicts of interest, through the 
implementation of written standards of conduct, benefits the grantee in many ways and leads to 
a more efficient and credible organization, while failure to deal with conflicts may not only 
adversely impact the project itself but may also jeopardize the grantee's ability to receive or 
retain federal funds. 1 

1 FTA Master Agreement Sections 3(a) and 3(a)(l); 49 CFR § 18.36(3); FTA Circular 4220.lE Paragraph 7(c). In 
addition, many state and local jurisdictions have laws and regulations, which address both the conduct of public 
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B. Responsibility of Grantee 

The grantee is responsible for avoiding both personal and organizational conflicts of interest. 
Thus, grantees should be vigilant in preventing and mitigating possible conflicts. 

C. Standards of Conduct 

Each grantee must have written standards of conduct governing the performance of its 
personnel involved in the selection, award and/or administration of contracts. 2 The standards 
must prohibit the grantee's or sub-grantee's officers, employees or agents from soliciting or 
accepting gratuities, favors or things of monetary value from Consultants, potential Consultants, 
or parties to sub-agreements. The standards may contain minimum rules where the financial 
interest is not substantial or the gift is an unsolicited item of nominal intrinsic value. To the 
extent permitted by State or local law or regulations, the standards should provide for penalties, 
sanctions, or other disciplinary actions for violations of such standards by the grantee's and sub
grantee's officers, employees, or agents, or by Consultants or their agents. These written 
standards must prohibit personal and organizational conflicts of interest, real and apparent. 

D. Personal Conflicts of Interest 

Personal Conflict of Interest: A personal conflict of interest arises when one of the grantee's 
employees (including Consultant employees), officers, board members, or agents (including 
outside consultants) involved in the selection, award or administration of a third party contract or 
sub-agreement 3 supported by Federal funds -- or a member of his or her immediate family, 
partner, or outside employer or prospective employer -- has a financial interest in the entity 
selected, or competing, for the contract. 4 A personal conflict of interest also arises where any 
grantee employee, officer, board member, or agent solicits or accepts gifts, gratuities, favors, or 
anything of monetary value from a Consultant, potential Consultant, or party to a sub
agreement.5 In addition, a personal conflict of interest arises where any such person uses his 

employees and the relationship between public entities and private businesses. These vary in nature, and may 
impose both civil and criminal sanctions on violators. 

2 See FTA Master Agreement Section 3(a)(l). 

3 This interpretation applies to both subcontractors and general contractors providing procurement-related services to 
a grantee. 

4 A personal conflict also arises where a person whose financial interests are attributed to the employee has a 
conflict - either because that person is an employee, prospective employee, officer, director, or agent of a contractor 
or competing entity, or because that person has a financial interest in the contractor or competing entity. The 
financial interests of the following are attributed to an employee: a member of the employee's immediate family, 
his partner, or his outside employer or prospective employer. FTA Circular 4220.lE Paragraph 7(c). 

5 See FTA Circular 4220.lE Paragraph 7(c); 18 CFR § 18.36(3)(iv); FTA Master Agreement Section 3(a). 
However, "[t]he Recipient may set minimum rules where the financial interest is not substantial, or the gift is an 
unsolicited item of nominal intrinsic value." FTA Master Agreement Section 3(a); see also FTA Circular 4220.IE 
Paragraph 7(c); 18 CFR § 18.36(3)(iv). These are known as "de minimus" gifts, and do not result in either a real or 
apparent conflict of interest. For FT A and other Federal employees, the level is set at $20 per occasion, with a 
maximum of $50 per calendar year from the same source (including affiliates). In many cases, however, the best 
response to a gift offered is a simple, "Thank you, but no thank you." Section 3(a) of the FTA Master Agreement 
requires that grantees include in the standards of conduct penalties, sanctions, or other disciplinary actions for 
violations of the code, to the extent permitted by state or local law. 
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position, or non-public information gained during his work for the grantee, for personal gain, 
including gain inuring to an immediate family member, partner, or current or potential employer. 
These scenarios can result in potential organizational conflicts for employers, or personal 
conflicts of interest for the individual. 

E. Organizational Conflicts of Interest 

Organizational Conflict of Interest: An organizational conflict of interest occurs where - because 
of other activities, financial interests, relationships, or contracts - a Consultant is unable, or 
potentially unable, to render impartial assistance or advice to the grantee; the Consultant's 
objectivity in performing the contract work is or might be impaired; or a Consultant has an unfair 
competitive advantage. 6 · 

Organizational conflicts of interest can cause two distinct problems: bias and unfair competitive 
advantage. 7 

Bias arises when a Consultant is placed in a situation where it may have an incentive to distort 
its advice or decisions. Whenever the grantee is awarding a contract that involves the rendering 
of advice, the grantee must consider whether there exists the potential for a conflict of interest 
on the part of the Consultant rendering the advice. 8 

Unfair competitive advantage occurs when one Consultant has information not available to other 
Consultants in the normal course of business. For example, an unfair competitive advantage 
would occur when a Consultant developing specifications or work statements has access to 
information that the grantee has paid the Consultant to develop, or information which the 
grantee has furnished to the Consultant for its work, when that information has not been made 
available to the public. Because this information enhances the Consultant's competitive position 
in the procurement process, it represents an unfair competitive advantage over the other 
offerors. One solution to this problem is to fully disclose all information to all prospective 
offerors for a reasonable period of time prior to the grantee's receipt of proposals for the follow
on work. Another example where an unfair competitive advantage might arise is where a 
Consultant is allowed to write specifications or statements of work around its own or an 
affiliate's corporate strengths or products and then compete for a contract based on those 
specifications. The grantee can prevent such an unfair advantage by placing reasonable 
restrictions or even a prohibition on the Consultant's involvement in the subsequent 
procurement. If an individual employee has access to inside information, a possible solution 

6 See FTA Circular 4220.IE Paragraph 8(a)(5). The Federal Acquisition Regulations also provide a helpful 
definition of organizational conflict of interest: "Organizational conflict of interest means that because of other 
activities or relationships with other persons, a person is unable or potentially unable to render impartial assistance 
or advice to the Government, or the person's objectivity in performing the contract work is or might be otherwise 
impaired, or a person has an unfair competitive advantage." 48 CFR § 9.501. 

7 - Generally, an organizational conflict arises because a person or entity has or appears to have loyalties to, or a 
financial interest in, two organizations that may have competing or differing interests from each other -- one of them 
being the grantee. For example, an organizational conflict would arise if an employee or a consultant serves as a 
member of a public or quasi-public body with regulatory authority over a project or has a stake in its outcome. This 
arises most often where architects sit on design review or zoning boards. 

19 - Federal transit law requires grantees to award contracts through a process of full and open competition. 
Organizational conflicts of interest that give any party an unfair competitive advantage impede full and open 
competition, and thus are considered "restrictive of competition" under Paragraph 8(a)(5) of FT A Circular 4220. IE. 
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would be to wall off that employee, so he cannot give his employer an unfair competitive 
advantage. Grantees should exercise care that specifications do not provide an unfair 
competitive advantage to any party. Grantees should also be alert to affiliations among 
Consultants that might give one Consultant an unfair competitive advantage over others. 

Note: A competitive advantage is not always unfair. A Consultant may have a fair competitive 
advantage by virtue of its prior experience, its expertise, its more efficient operations, etc. 
Occasionally an incumbent Consultant may have what appears to be an insurmountable 
competitive advantage by virtue of its previous work for the grantee. An advantage of this type 
may not necessarily be unfair. 

F. The "Appearance of Conflict" Standard 

As stated above, FTA rules prohibit conflicts of interest -- both real and apparent. This rule 
applies to both personal and organizational conflicts of interest. Thus, each grantee's written 
code of conduct must prohibit real and apparent conflicts, not just actual conflicts of interest. 
The grantee should utilize the "reasonableness" standard to determine whether an "apparent" 
conflict of interest exists: Would a reasonable person with all the material facts believe there 
appears to be a conflict? 

G. Environmental Consultants 

The Council on Environmental Quality (CEQ) has enacted regulations that address the use of 
consultants in the environmental process. 9 These regulations are intended to prevent 
Consultants who are hired to study alternatives and potential environmental impacts of 
proposed projects from presenting and profiting from biased recommendations. 

The CEQ regulation at 40 CFR Section 1506.5 "prohibits a person or entity from entering into a 
contract with a federal agency to prepare an environmental impact statement (EIS) when that 
party has at that time and during the life of the contract pecuniary or other interests in the 
outcomes of the proposal. Thus, a firm which has an agreement to prepare an EIS for a 
construction project cannot, at the same time, have an agreement to perform the construction, 
nor could it be the owner of the construction site." See "Guidance Regarding NEPA 
Regulations," 48 Fed. Reg. 34263 (July 18, 1983). FTA recognized this principle in the bid 
protest case of JMA v. LACMTA, MTA RFP #PS-4310-0964 (2001), holding as follows: "FTA 
understands the CEQ regulations to prohibit an EIS Consultant from being awarded a contract 
that includes work dependent upon the completion of the EIS and issuance of a ROD." 

CEQ rules do not prohibit a consultant responsible for preparing an EIS from submitting a 
proposal on work connected with the project after the completion of the EIS. Indeed, in 
guidance offered by the CEQ, the Council expressed concern that "some agencies have been 
interpreting the conflicts provision in an overly burdensome manner." See "Guidance Regarding 
NEPA Regulations," 48 Fed. Reg. 34263 (July 18, 1983). The Council explained that, "[i]n some 
instances, multidisciplinary firms are being excluded from environmental impact statement 
preparation contracts because of links to a parent company which has design and/or 
construction capabilities. Some qualified Consultants are not bidding on environmental impact 
statement contracts because of fears that their firm may be excluded from future design or 

9 - Mergers and acquisitions have had a strong effect on contracts in the environmental area, thus warranting a 
separate discussion of this topic. 
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construction contracts .... The result of these misunderstandings has been reduced competition 
in bidding for EIS preparation contracts, unnecessary delays in selecting a Consultant and 
preparing the EIS, and confusion and resentment about the requirement." Thus, the Council 
does not prohibit an EIS Consultant from bidding on work connected with the project after the 
Consultant has completed all performance required for the EIS, but it does prohibit situations 
where the Consultant has an interest in the outcome of the EIS "at that time or during the life of' 
the EIS contract. 

H. Insisting on Impartiality 

Each grantee is entitled to impartial advice from its consultants, based solely on what is best for 
the transit system and the community, and not for the benefit of persons with conflicting financial 
or other interests. For additional protection, the grantee not only should enforce its own written 
standards of conduct but insist, perhaps through the use of certifications, that each of its 
employees, board members, officers, or other agents (as well as Consultant personnel) observe 
any relevant code of professional responsibility governing his or her conduct, such as the codes 
governing the conduct of lawyers, engineers, architects, planners, and accountants. Among 
other things, this requirement would demonstrate to the grantee's employees and contractors 
the importance placed by the grantee on avoiding conflicts of interest. 

I. Grantee Decision to Proceed in Spite of Conflict of Interest. 

Finally, when a grantee has done all that reasonably can be done to avoid, neutralize, or 
mitigate a real or apparent conflict of interest, and if it is in the grantee's best interest to proceed 
with the contract despite the conflict, the grantee needs to document its decision. 
Documentation should include what steps were taken or considered, and justification for the 
conclusion reached, before proceeding with the contract. 10 

2.1 Best Practices 

Every Agency employee involved in the award or administration of contracts must be given a 
copy of the Agency's (or State's) written standards of conduct, and they should be required to 
sign a statement that they are familiar with and will abide by these standards. 11 These 
statements should be signed as a condition of employment. It would be well to review and sign 
them again annually as part of the employee's annual performance evaluation as a means of 
reinforcing the importance of ethical conduct by the Agency's employees. 

In some Agencies, the General Manager has issued a memorandum to all employees 
summarizing the most sensitive issues dealing with ethical conduct and emphasizing the 
importance of avoiding even the appearance of conflicts of interest. One public Agency has 
inserted such a memorandum into its Procurement Manual, together with the standards of 
conduct. 12 

10 - This is consistent with the approach used in Federal contracting as set forth in FAR 9.504(e), where a contract 
can be awarded in spite of a conflict when the contracting officer determines that it is in the best interest of the 
Government to do so. 

11 - Recommendation of the ABA Model Procurement Code,§ R12-202.0l. 

12 
- BART Procurement Manual, Attachment B. 
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One area of particular sensitivity concerns "outside employment." Employees must understand 
what kinds of activities or outside employment (actual or prospective) are inconsistent with their 
Agency responsibilities; e.g., furnishing advice or services to a firm which is bidding on or 
planning to bid on a contract with the Agency, or which is doing business presently with the 
Agency. One strategy employed by firms bidding on contracts is to offer employment to critical 
procurement or technical personnel working on the procurement (if the firm is selected for 
award). This kind of situation creates a financial conflict of interest for those employees to 
whom offers have been made. Employees need to be forewarned of these and similar tactics 
which they may encounter in the course of their Agency work. The Agency may want to 
conduct training sessions for all Agency personnel doing sensitive work in the acquisition of 
Agency equipment or services. 

Many public Agencies have adopted disclosure statement requirements for certain positions. 
These disclosure statements require that employees occupying designated positions within the 
Agency disclose their investments in businesses which engage in certain activities related to the 
business of the Agency. Reportable interests might include companies engaged in 
manufacturing rail transit rolling stock and related components, transit equipment suppliers, 
construction companies engaged in transit systems, etc. 

The FTA Circular requires penalties, sanctions, or other disciplinary action for violation of the 
standards of conduct by the grantee's employees or by Consultants. The lack of explicit 
penalties in grantees' procurement policies and procedures is a recurring observation made in 
the FTA Procurement System Reviews. Grantees need to adopt explicit written penalties for 
their employees and Consultants who violate their standards of conduct. 

Procedural Suggestions 

The following is an outline of the steps that each grantee should consider taking before and 
during the procurement process and during project administration. Conflicts also can occur 
even before the pre-contracting phase begins, so grantees should always be vigilant to the 
possibility of a conflict. 

A. THE PRE-CONTRACTING PHASE 

1. Prepare Written Codes of Standards of Conduct. FTA requires that each of its grantees 
maintain a written code of standards of conduct applicable to its employees (including 
Consultant employees), officers, board members, and agents (including outside consultants) 
involved in the selection, award or administration of contracts. Each grantee should consult with 
its counsel, as well as its procurement personnel, as to whether its code of conduct complies 
with FTA's requirements as set forth in Section 3 of FTA's Master Agreement, Paragraphs 7(c) 

. and 8(a)(5) of FTA Circular 4220.1 E, Third Party Contracting Requirements, and 49 CFR § 
18.36 and Part 19, as applicable. Moreover, the grantee should provide a copy of its code of 
conduct to each of its employees, board members, officers, and other agents. 

2. Require Financial Disclosure Statements and/or Non-Conflict Certifications. When 
determining how to deal with potential conflicts of interest, a grantee may choose "proactive" 
measures, "reactive" measures, or a combination approach. "Proactive" measures are 
designed to identify and prevent potential conflicts prospectively. For example, a grantee 
interested in employing proactive measures should consider requiring each of its employees 
(and others potentially involved in the procurement process) to file an annual disclosure 
statement concerning his or her financial and employment status and that of immediate family 
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members (to the extent state and local law permit such a financial disclosure requirement). 13 

With this information on file, the grantee can "proactively" determine, ahead of time, whether 
any of its employees (etc.) have interests in any of the potential or actual Consultants on a 
particular project. The grantee, for example, can run a search on the parents, subsidiaries, and 
affiliates of bidders and Consultants, as well as on any compan'ies listed on employee 
disclosure statements, and get a broad picture of any potential conflicts. If a conflict is 
discovered, the grantee can -- again, "proactively" -- wall off any employee who may have a 
potential conflict from a particular project, thus avoiding the need for later action. 

In some cases a grantee may require its contracting personnel (officers, board members, 
agents, etc., as applicable) to submit a "non-conflict" certification on a project-by-project basis, 
before that person commences work on the selection, award or administration of a contract. 
Such certification would state that neither the employee (etc.) nor any member of his or her 
immediate family has a financial or employment interest in any of the relevant bidders or 
Consultants for the procurement in question. If the employee identifies a real or apparent 
conflict of interest, then the grantee can take action to mitigate it. This is a different, somewhat 
"reactive," approach than requiring annual financial disclosure statements. 

There are pros and cons to both approaches. With annual financial disclosure statements, the 
grantee attempts to identify and mitigate conflicts as early as possible in the procurement 
process; but in order for this approach to be effective, the grantee's reviewer must both review 
the disclosure statements and perform relevant research as well as be aware of the various 
corporate interconnections. An advantage of a project-specific disclosure statement is that it 
serves as a regular reminder to employees of the importance of conflict avoidance, and thus 
may prevent some conflicts of interest from arising in the first place. Realistically, however, 
requiring disclosure statements on a project-by-project basis generally is too onerous for the 
grantees that handle many procurements every year. Moreover, this somewhat "reactive" 
approach puts a serious burden on the individual employee (etc.) to "self-certify" that he has no 
conflict on a particular project, with the understanding that the grantee will hold him accountable 
for the veracity of that certification. It is also possible that an individual employee, unaware of 
the ownership or other links between prospective bidders or Consultants and the financial 
interests he holds, may unknowingly self-certify that no conflict exists. 

The two approaches, however, are not mutually exclusive, and the best approach may be a 
combination of proactive and reactive tools. Ultimately, each grantee must determine for itself 
the preferable approach, considering the costs involved in administering its program and any 
other matter the grantee deems pertinent to the decision. As indicated above, any program 
requiring certifications or disclosure statements from employees also should apply those 
requirements to the other categories of individuals listed in FTA Circular 4220.1 E, specifically, 
officers, board members, and agents, including consultants and Consultants involved in the 
selection, award or administration of contracts. Finally, the grantee should ask its counsel to 
review the form of its financial disclosure statements or non-conflict certifications for compliance 
with local, state, and federal law before they are issued. 

3. Obtain Certifications of Compliance with Professional Codes of Conduct. The grantee 
should consider requiring each of its employees, board members, officers, and agents to identify 
in writing any code of professional responsibility governing his or her conduct, and to certify that 

13 - Each grantee also should consult with its counsel before requiring annual financial disclosure statements to 
confirm that the requirement complies with any labor agreements applicable to the grantee. 
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to the best of his or her ability he or she will comply with that code whenever conducting 
business on behalf of the grantee. To be effective, such a requirement must be coupled with a 
mechanism for reporting violations to the appropriate enforcement entity. 

4. Prepare Written Procedures for Addressing Personal and Organizational Conflicts of 
Interest. The grantees' written procedures should establish not only a means of identifying 
conflicts but also a predictable method of resolving them. For example, once a personal conflict 
has been identified, mitigating measures may include creation of blind trusts, recusal or other 
limits on scope of participation, procedures to allow the employee back inside the information 
bubble if the conflict ends (e.g., the company that the employee owns stock in does not win the 
contract), etc. The written procedures may address: 

a. Responsibility for identifying potential conflicts; 

b. Range of alternative actions; 

c. Typical situations and the indicated response, for example: 

i. Situations that may warrant advance restrictions: 

A contract for procurement evaluation services; 
A contract for advice on competing approaches; 
A contract for technical review and project oversight services; or 

ii. Situations that may warrant other conflict-mitigation measures, or even a 
possible waiver, rather than a prohibition against a Consultant's participation 
in the project: 

Complex design of integrated elements of a structure, piece of 
equipment, or system; or 
Successive development/design phases of innovative equipment or 
systems. 

d. Participation of qualified personnel in the resolution of conflicts; and 

e. Review and approval of conflict resolutions. 

The grantee should seek the assistance of counsel in preparing written procedures for resolving 
conflicts of interest. 

B. THE PROPOSAL STAGE 

1. Define the Project to Avoid Potential Conflicts. Grantees should anticipate potential 
conflicts and structure procurements accordingly. For example, the grantee should not allow a 
company that prepares the specifications for procurement to supply the products as well. Also, 
the grantee should be careful to structure the project so as to avoid conflicts among Consultants 
and subConsultants. For example, on a large project, the grantee could avoid possible bias by 
procuring one Consultant to perform the needed evaluation independently, and then initiating a 
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new procurement to obtain any system that may be required and excluding the first Consultant 
from that second competition. 14 

2. Consider Advance Restrictions. When the grantee awards separate contracts on related 
procurements, it might consider placing notice of an advance restriction in the solicitation where 
a conflict may arise. It is far better to identify a potential conflict involving two contracts in the 
first solicitation than to award the first contract and then address the conflict when awarding the 
second contract. Prime Consultants should be required to inform prospective subConsultants 
(and to give evidence that they have done so) that the subConsultants also could be subject to 
the restrictions in future contracting. This way, each bidder (prime and subConsultants) for the 
first contract will be aware of the situation and can make its own choice about which contract to 
pursue. When an advance restriction is desired, consider including: 

• An explanation of the conflict or potential conflict; 
• The nature of the proposed restriction upon future Consultant activities; and 
• The terms of any proposed clause and whether those terms are negotiable, 

depending on the nature of the acquisition. 

3. For Environmental Impact Statement Contracts, Comply with CEQ Regulations. 
Regulations promulgated by the Council on Environmental Quality require each Consultant who 
develops an environmental impact statement to sign a disclosure statement (prepared by the 
grantee) certifying that it has no financial or other interests in the outcome of the proposed 
project. 15 This requirement is intended to prevent Consultants who are hired to study 
alternatives and potential environmental impacts of proposed projects from presenting and 
profiting from biased recommendations. Pursuant to the regulations, grantees must require the 
submission of a disclosure statement in RFPs for consulting services so that such conflicts can 
be identified early in the contracting process. The grantee also must comply with 40 CFR § 
1506.5 and "Guidance Regarding NEPA Regulations," 48 Fed. Reg. 34263 (July 18, 1983), 
explained above in Section G of the Discussion. 

4. Consult With Legal Counsel. Before defining the scope of any project or publishing any 
document describing the project, such as a statement of work, the grantee should ask its 
counsel to review the project and any descriptive documentation for compliance with conflicts 
rules. 

14 - In large undertakings, this may involve multiple, related consulting, planning, design, technical oversight or 
technical evaluation contracts. Grantees can work with persons experienced in the field to decide how to segment 
the procurements and what restrictions to impose. 

15 
- 40 CFR § 1506.5. Note that ifa contractor has a financial interest in the outcome of the proposed project, the 

contractor should inform the grantee of its interest. Under appropriate circumstances, the grantee may choose to 
waive the conflict of interest after careful consideration (see Discussion Section I). 
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C. THE SELECTION AND AWARD PHASE 

1. Review Disclosure Statements (if required by the grantee) for Potential Conflicts with 
Bidders. If the grantee requires its procurement staff to submit annual financial disclosure 
statements or project-specific disclosure statements, the grantee should review the information 
on such statements for potential conflicts before any procurement staff begins work on the 
selection process. If the employee's work on the project would cause a real or apparent conflict, 
then the grantee should reassign his or her duties on the project to another employee. 

2. Obtain No-Conflict Certifications from contract personnel (if required by the grantee). If 
the grantee requires its contract personnel who will participate in the administration of a contract 
to submit no-conflict certifications, then the grantee should furnish information on the likely 
bidders to the Consultant. Each Consultant employee who will be assigned to work on the 
procurement should submit his or her certification to the grantee's reviewing official before the 
selection process begins. If a Consultant employee fails to submit the required no-conflict 
certification, then the grantee should direct the Consultant to reassign that employee's duties to 
another employee who has complied with the certification requirement. 

D. THE ADMINISTRATION PHASE 

1. Monitor Contract Staff/Consultant Compliance with Conflicts Rules. During the 
administration phase of a project, the grantee should require each of its employees (etc.) 
involved in the project to report any changes in his or her financial holdings or other interests 
that might cause a conflict of interest. Similarly, the grantee should require the Consultant to 
report any changes in the company's financial holdings, newly developed contractual or other 
relationships, or those of its parents, subsidiaries, and affiliates. In this way, the grantee can 
monitor the situation and address personal or organizational conflicts that might arise during the 
administration phase of the project. 

2. Obtain Certifications from Consultant Personnel Governed by Professional Codes of 
Responsibility. Before a Consultant begins work on a project, the grantee should consider 
requesting a written statement from any Consultant personnel working on the project whose 
conduct is governed by a professional code of responsibility, in each case identifying any 
relevant code and certifying that he or she will comply with its rules on all grantee-related work. 

E. THROUGHOUT THE ENTIRE PROCESS 

1. Consult with Legal Counsel. Grantee procurement and technical personnel are 
encouraged to work closely -- and proactively -- with their legal counsel throughout the 
procurement process to review all situations that appear to have the potential for a conflict of 
interest. Counsel can help in any number of ways, including reviewing written materials for 
compliance with conflicts of interest rules, preparing restrictive contracting clauses suitable for 
the particular situation, and helping to restructure the project to avoid conflict situations. 
Counsel may also suggest that involvement by FTA Regional Counsel would be appropriate and 
solicit Regional Counsel's advice when necessary. 

2. Mitigate Conflicts. As potential conflicts arise during the procurement process, the 
grantee must take steps to avoid the conflict or, if that is not possible, mitigate its effects. For 
example, where a grantee's board is responsible for awarding contracts, a board member with 
an interest in a project bidder should disclose his interest and recuse himself from the selection 
process. As another example, where an employee has an interest in a project bidder, the 
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grantee could create a "fire-wall" preventing the employee from providing the bidder with any 
information gained during his employment with the grantee that would give the bidder an unfair 
competitive advantage. As always, the grantee should consult with counsel in formulating an 
appropriate approach to any conflict situation. 
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